
  
Muriet Bowser

Mayor

JAN 6 2

The Honorable Phil Mendelson
Chairman, Council of the District of Columbia
John A. Wilson Building
1350 Pennsylvania Avenue, NW
Suite 504
Washington, DC 20004

Dear Chairman Mendelson:

Pursuant to section 102(b)(2) of the Universal Paid Leave Amendment Act of 2016, effective
April 7, 2017 (D.C. Law 21-264; D.C. Official Code § 32-541.02(b)(2)), I am transmitting the
“Rulemaking for Paid Family Leave Benefits Approval Resolution of 2019” and accompanying
proposed final rules on the procedures necessary to administer a paid-leave benefits program for
eligible individuals employed in the District of Columbia. The proposed rules add a new chapter
to the District of Columbia Municipal Regulations (DCMR) which will govern the payment of
paid leave benefits to eligible individuals.

These rules will set forth a regulatory frame work for eligibility of paid-leave benefits,
processing of claims, and payment of benefits. The rulemaking also specifies how eligible
individuals submit a claim, the calculation of the weekly benefit amount, and the duration of
benefits. Finally, these rules detail the process for appealing claim determinations.

The proposed final rules provide a strong regulatory framework upon which the District of
Columbia’s Paid Leave benefits phase can be operationalized. I urge the Council to take prompt
and favorable action on the enclosed resolution.

Sincerely,

Murfel Bowser
Maybr
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     Chairman Phil Mendelson
at the request ofthe Mayor

A PROPOSED RESOLUTION

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA.

To approve final rules to administer a paid-leave benefits program for eligible individuals
employed in the District of Columbia.

RESOLVED, BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, that this.

resolution may be cited as the “Rulemaking for Paid Family Leave Benefits Approval Resolution

of 2019”.

Sec. 2, Pursuant to section 102(b)(2)ofthe Universal Paid Leave Amendment Act of

2016, effective April 7, 2017 (D.C. Law 21-264; D.C. Official Code § 32-541.02(b)(2)), the

Councilofthe District of Columbia approves the draft final rules submitted for Council review

by the Department ofEmployment Services on ___, which would establish the procedures

necessary to administer a paid-leave benefits program for eligible individuals employed in the

District of Columbia.

Sec. 3. The Council adopts the fiscal impact statementofthe Chief Financial Officer as

the fiscal impact statement required by section 4aof the General Legislative Procedures Act of

1975, approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 4. The Secretaryofthe Councilofthe District of Columbia shall transmit a copy of

this resolution, upon its adoption, to the Mayorofthe District of Columbia.

Sec. 5 This resolution shall take effect immediately.



DEPARTMENT OF EMPLOYMENT SERVICES

NOTICE OF FINAL RULEMAKING

(Paid-Leave Program Benefits)

The Directorofthe Department of Employment Services (DOES), pursuant to the authority set
forth in the Universal Paid Leave Amendment Act of 2016, effective April 7, 2017 (D.C. Law
21-264; D.C. Official Code § 32-541.01 et seg.) (the “Act”), and Mayor’s Order 2018-36, dated
March 29, 2018, hereby gives notice of the intent to amend Title 7 (Employment Benefits)ofthe
District of Columbia Municipal Regulations (DCMR) by adding a new Chapter 35 (Paid Leave
Benefits). Pursuant to section 102 of the Act (D.C. Code § 32-541.02), these rules shall be
submitted to the Council in draft for a 45-day period of review, excluding Saturdays, Sundays,
holidays, and days of Council recess.

The final rules will implement a portion of the Act by establishing the procedures necessary to
administer a paid-leave program for eligible individuals employed in the District of Columbia.

The Director initially published a Notice of Proposed Rulemaking in the D.C. Register on April
6, 2018, at 7 DCMR 33, which included regulations to implement the Act as a whole. Based on
comments received, and the statutory timelines, DOES decided to bifurcate the regulations into
two chapters, separating the employer contributions and paid-leave benefits. On July 6, 2018, at
7 DCMR 34, the Director published a Notice of Proposed Rulemaking in the D.C. Register,
which included regulations to establish tax collection procedures. On February 28, 2019, the
final tax regulations were submitted to the D.C. Council and were deemed approved on May 16,
2019. On August 9, 2019, at 7 DCMR 35, the Director published a Notice of Proposed
Rulemaking in the D.C. Register, which included regulations to administer the benefit provisions
of the paid-leave program. Those proposed rules included significant changes from the initial
proposed rules in order to address eligibility for benefits, calculation of benefit amounts, filing
for benefits, erroneous payments, and the repayment of benefits. In response to comments
received following the publication of those proposed benefits rules, this final rulemaking
includes changes in order to clarify provisions for filing for benefits in exigent circumstances,
information needed at claims filing, documents accepted as proof of qualifying parental leave
events, rules for intermittent leave, procedures pertaining to deaths occurring during open claims,
conditions under which DOES will consider repayment waivers, and other minor technical or
conforming changes.

Commenters requested that DOES:

Remove the requirement that individuals be employed by a covered employer when applying for
benefits. After consideration of the comments, DOES decided not to remove this requirement.
The Act (the Universal Paid Leave Amendment Act of 2016) makes numerous references to
“leave” in many different contexts: in the definitions of qualifying “leave” events (sec. 101); in
describing the circumstances under which an individual may file for benefits (“upon the
occurrenceof a qualifying ... leave event” (sec. 104(a))); in providing for intermittent “leave”
(sec. 104(); in describing the nature of qualifying family leave during which an individual must



“be taking leave” (sec. 106(b)); in requiring individuals to provide notice to their employers
“before taking leave” (sec. 107(a)(1)); and so on. These references indicate that the law was
meant to apply to “leave” taken from employment. The law is silent on whether an individual
must be currently employed to receive PFL benefits. The law does contemplate that someone is
taking time off from work in order to receive benefits, suggesting that there must be a connection
to work in order to receive benefits. For example, the Act requires individuals to “provide
written notice to his or her employer of the need for the use of paid-leave benefits” (sec.
107(a)(1)). The Act clearly contemplates that an individual currently has an employer to whom
such notice must be delivered. Comments received from other commenters support this
interpretation. In addition, the Act states: “Eligible individual’ means a person who meets the
requirements of this act and regulations issued pursuant to this act and ... has been a covered
employee during some or all of the 52 calendar weeks immediately preceding the qualifying
event for which paid leave is being taken” (sec. 101; emphasis added). DOES has been delegated
authority to make additional rules and regulations to administer the Act, explicitly including
provisions pertaining to eligible individuals. The definition of “eligible individual” explicitly
requires individuals to “meet the requirements of ... regulations issued pursuant to this act.”
Some commenters have questioned DOES” authority to interpret the statute in a way that would
permit subsection 3500.1(c)(1)(A), which establishes one of the criteria necessary for an
individual to be eligible for benefits, to remain in the regulations, citing National Geographic
Society v. D.C. Department of Employment Services, 721 A.2d 618 and Ware v. D.C.
DepartmentofEmployment Services, 157 A.3d 1275. The quotations offered by the commenters
omit crucial details of the Court of Appeals’ decisions. In those cases, DOES was found to have
misapplied the law by charging the cost of attorney fees of a workers’ compensation claimant to
the employer. The Court found the statute to be “clear and unambiguous in setting forth the
circumstances under which a claimant can be awarded attorney's fees.” In the present matter,
DOES is establishing the rules to administer a statute that does not clearly and unambiguously
preclude a reading that would permit the delegated administrators to enforce subsection
3500.1(c)(1)(A). In acknowledgement of the ambiguities contained in the statute and the need for
substantial further rulemaking, the Council delegated authority to the Mayor to “issue rules to
implement the provisions of this act” (sec. 102(b)(1)), and specifically stated that the definition
of “eligible individual” was contingent on the “requirements of ... regulations issued pursuant to
this act” (sec. 101). DOES has refined the eligibility criteria within a reasonable interpretation of
the Act and has stated those criteria in subsection 3500.1 and throughout Chapter 35. There is
reasonable disagreement among the comments received about the requirement in subsection
3500.1(c)(1)(A). Some have expressed support, and some have expressed disagreement. There is
disagreement even among the Councilmembers who voted for the Act as to the intent of the
Council to allow benefits to be paid to individuals who are not currently employed by a covered
employer. Since a requirement to be currently employed by a covered employer is a reasonable
administrative rule given the program’s intent to replace lost wages when away from work due to
a qualifying event, a requirement to be currently employed by a covered employer falls within
the bounds of reasonable administrative rulemaking that further defines “eligible individual,” as
delegated in the Act.

Revise language prohibiting “earning income from regular and customary work” while receiving
PFL benefits in order to allow individuals to receive benefits and perform regular and customary
work on the same calendar day. DOES maintains that the Act prohibits DOES from accepting



this comment. The Act states: “An eligible individual may submit a claim for payment of his or
her paid-leave benefits for a period during which he or she does not perform his or her regular
and customary work because of the occurrence of a qualifying ... event” (sec. 104(d)). The
minimum period for receiving benefits is one day. The Act states: “Intermittent leave’ means
paid leave taken in increments of no less than one day, rather than for one continuous period of
time” (sec. 101(9)). The combination of these statutory provisions means that individuals cannot
perform any “regular and customary work” on any part ofa day they receive PFL benefits. There
is no qualifier of the restriction on earning income from regular and customary work in the Act,
and DOES received no suggestion that the Council intended this provision to apply only to the
work from which an individual may be taking off from at any given time. DOES has further
clarified the definition of “regular and customary work” in these final reguations in section 3599.

Allow individuals to pre-file for benefits. DOES maintains that the Act prohibits DOES from
accepting this comment. The Act states: “Upon the occurrence of a qualifying family leave
event, qualifying medical leave event, or qualifying parental leave event, an eligible individual
may file a claim for benefits to be paid pursuant to this act” (sec. 104(a)). The Act provides no
basis to allow individuals to submit claims before the occurrenceof a qualifying event.

 

Change the title of section 3501 to read “submitting” instead of “filing.” This has been
addressed,

Allow individuals to receive benefits for leave taken before the applicant submitted a claim to
DOES for paid-leave benefits. DOES maintains that the Act generally does not contemplate
DOES paying for leave taken before an applicant submitted a claim to DOES. The only occasion
in which the Act addresses the time period for which a claimant may seek benefits is in sec.
104(d), which states: “An eligible individual may submit a claim for payment of his or her paid-
leave benefits for a period during which he or she does not perform his or her regular and
customary work.” The present-tense construction of this provision leads to the conclusion that
the Act generally does not contemplate paying retroactive claims for leave taken in the past.
Furthermore, if DOES were to permit claims for benefits for leave taken in the past, DOES
would have to establish a time period within which claims would be permitted. This time period
would by necessity be arbitrary and subject to claimants’ appeals and disputes. To avoid
arbitrary time limits and, in acknowledgement that, in certain limited situations beyond
claimants’ control, filing a claim soon after the occurrence of some qualifying events may be
impossible, DOES has used its administrative discretion to establish procedures to allow
individuals in certain narrow “exigent circumstances” to submit claims for paid-leave benefits
for leave taken in the recent past. These procedures have been provided in subsection 3501.4.

Adda provision to the “exigent circumstances” rules to allow the failure of an individual’s
employer to comply with notice requirements to qualify as an exigent circumstance. This has
been addressed in subsection 3501.4.

Clarify elements required to demonstrate an applicant's identity by not requiring “proof” of the
elements, but merely the furnishing of the information. This has been addressed in subsection
3501.6.



Clarify that representatives of an individual’s employer may include responsible parties other
than the individual's supervisor. This has been addressed in subsection 3501.6 to provide that
these parties include those responsible for the terms and conditions of the individual’s
employment, such as human resources officers.

Expand the list of documents suitable for proving the occurrenceof a parental leave event. This
has been addressed in subsection 3501.6.

Clarify that an individual who submitted a claim for parental leave benefits in good faith and

whose status as an adoptive or foster parent ended will not be required to repay benefits payable
for dates before the dateofthe end of the status as an adoptive or foster parent. This has been
addressed in subsection 3501.11.

Establish procedures for addressing the payment of a claim when an eligible individual or the
family member for whom an eligible individual was providing care dies. These procedures have
been addressed in subsections 3501.12, 3514.3, 3515.1, and 3515.9.

 

Allow an individual meeting the definition of “family member” to qualify as an “authorized
representative.” DOES maintains that individuals submitting and managing claims on behalf of
others must show legal documentation proving the designation as an “authorized representative.”
DOES maintains that the need to prevent fraud and the duty to secure individuals’ personal
information in this case outweighs the desire to allow individuals without legal proof of
authorization to submit and manage claims for others.

Clarify that employers have the opportunity to respond to DOES? noticeofan employee’s PFL
claim, but are not required to do so. DOES agrees that the Act provides no penalties for
employers’ noncompliance with DOES’ request for information from an employer about an
employee's claim, but has decided to maintain the existing language to ensure that employers
have a sense of obligation to respond to DOES’ request for information. The rationale for this is
that DOES requires information from entities that may know best about the leave status of an
individual in order to accurately process claims, and employers are often in the best situation to
have crucial details about an employee’s claim.

Clarify that DOES will share the approved weekly benefit amount with an individual’s employer
in DOES’ notice to the employer if the individual instructs DOES to disclose this information.

This has been addressed in subsections 3502.7 and 3502.8.

Refer to “reportable” wages instead of “reported” wages. This is a distinction without a
difference. Ifan employee believes that wages have been misreported, they can submit evidence
to the contrary (such as paystubs, wage records, bank statements, and so on). Once DOES
receives and reviews that evidence as valid, the wages attested by that evidence become
reported, and will be used to determine benefit amounts. DOES has not accepted this comment
because it is unnecessary.



Permit a signed affirmation ofa medical or family leave event for events associated with open
claims, instead of medical certifications. This has been addressed in subsection 3506.6 to allow,
in some cases, an affirmation to suffice.

Allow individuals to take intermittent leave days “as needed,” without requesting the days in
advance. DOES maintains that the Act prohibits DOES from accepting this comment. The Act
states: “No later than 10 business days after an eligible individual files a claim for benefits under
this act, the Mayor shall make, and notify an individual of, an initial determination as to... the
numberof weeksfor which the eligible individual shall receive benefits and the dates on which
the corresponding payments shall be made” (sec. 106(4); emphasis added). The law then
commits DOES to the determination communicated in that initial determination: “The payment
of such benefits shall be made in the amount and manner set forth in the Mayor's initial
determination” (104(c); emphasis added). Nevertheless, DOES has made use of its
administrative discretion allowing it to amend past determinations when new information
becomes available in order to allow individuals to amend their intermittent leave days within
limits when unforeseen events associated with their approved claim occur. These provisions are
provided in subsection 3506.6.

 

Include the words “to the extent practicable” when referring to the notice from employee to
employerofthe need for leave. This has been addressed in subsection 3509.1.

Clarify that these regulations do not prohibit employers from “retaining, amending or
augmenting” their own leave policies. This has been addressed, in part, in subsection 3513.5 by
adding the word “maintaining,” since augmentation is a type ofamendment.

Include as a scenario that may warrant DOES’ cancelling the requirement to repay erroneous
benefits when the recipient was a victim of domestic violence. This has been addressed in
subsection 3515.9.

Define “long-term disability payments.” This has been addressed in section 3599.

In addition, DOES has made further minor technical changes. These are:

Clarify that the physician’s certification includes the physician’s opinion as to the individual’s
extent of ability to work, attend school, or perform other regular daily activities as required by
the definition of “serious health condition,” rather than the specific inability to work, which is
only one of the types of inability that could qualify as incapacity under the definition. This has
been addressed in subsection 3501.7.

Clarify that the days of the calendar week for which an individual seeks payment for intermittent
leave benefits can include the days worked during an open claim if changes were made to the
claim. This has been addressed in subsections 3506.4 and 3506.5.

Ensure consistency in terminology regarding the “leave schedule” as opposed to the “days for
which benefits are payable.” The “leave schedule” refers to intermittent or continuous leave



whereas the “days for which benefits are payable” refers to the specific calendar dates for which
benefits are payable. This has been addressed in subsection 3506.6.

Correct an oversight that excluded stepparents of stepparents as qualifying under the definition
of “a grandparent” within the definition of “family member.” This has been addressed in section
3599.

The Director adopted these rules on , and they shall become effective on the date
ofpublicationofthis notice in the D.C. Register.

Title 7 DCMR, EMPLOYMENT BENEFITS, is amended by adding a new Chapter 35,
PAID LEAVE BENEFITS, to read as follows:

CHAPTER 35 PAID LEAVE BENEFITS

3500 ELIGIBILITY FOR PAID LEAVE BENEFITS

3500.1 An individual shall be eligible for paid-leave benefits under this chapter if:

(@) The individual experiences a qualifying event;

(b) The individual does not perform his or her regular and customary work
becauseofthe occurrence of the qualifying event; and

(©) The individual satisfies one or both of the following sets of criteria:

(1) (A)__ The individual is employed by a covered employer at the
timeofapplication;

(B) The individual has earned income as a covered employee of
a covered employer during at least one (1) of the past five
(5) completed quarters immediately preceding the
qualifying event for which the paid-leave claim is being
submitted; and

(C) The employee’s wages were reportable to DOES under
Chapter 34 (Paid Leave Contributions) by the covered
employer(s); or

(2) (A)__ The individual is currentlyaself-employed individual who
is currently opted into and enrolled in the paid-leave
program;

(B) The individual earned and reported to DOES under Chapter
34 (Paid Leave Contributions) self-employment income



3501

3501.1

3501.2

3501.3

3501.4

during at least one (1) of the past five (5) completed
quarters immediately preceding the qualifying event for
which the paid-leave claim is being submitted;

(C) The individual is in good standing with the program and
has no past-due contributions for self-employment income
eamed in previous completed quarters; and

(D) The individual eamed self-employment income for work
performed more than fifty percent (50%) of the time in the
District of Columbia during some or all of the fifty-two
(52) calendar weeks immediately preceding the qualifying
event for which paid leave is being taken.

SUBMITTING A CLAIM FOR PAID-LEAVE BENEFITS

‘An applicant shall submit a claim for paid-leave benefits using the online portal,
or an electronic or non-electronic format approved by DOES.

An applicant may submit a claim for one (1) of three (3) types of qualifying paid
leave. The three (3) typesof qualifying paid leave are:

(@ Qualifying family leave;

(&) Qualifying medical leave; and

(©) Qualifying parental leave.

No claim submitted before the dateofthe occurrence of a qualifying leave event
shall be approved by DOES.

No benefits shall be payable for leave taken before the applicant submitted a
claim to DOES for paid-leave benefits, except in exigent circumstances.

(@) For the purposes of this subsection, “exigent circumstances” means:

(1) Physical or mental incapacity that prevented the applicant or the
applicant’s authorized representative from filing for benefits
following the occurrenceofthe qualifying event;

(2) A demonstrable inability to reasonably access the means by which
a claim could have been filed by the applicant or the applicant’s
authorized representative following the occurrence of the
qualifying event; or



3501.5

3501.6

)

©

(3) Actual lack of knowledge by the applicant of his or her right to
apply for benefits under this chapter due to the noncompliance of
all of the individual’s covered employers with the notice
requirements required by 7 DCMR 3407 during the period when
the individual could have received benefits under this chapter.
Such employer noncompliance shall be confirmed by DOES audit
before the individual shall be eligible for benefits due to exigent
circumstances under this section.

If an applicant believes that exigent circumstances exist, the applicant or
the applicant’s authorized representative shall submit the claim for paid-
leave benefits as soon as practicable after the qualifying event and shall
provide evidence of the exigent circumstances.

Based on the evidence provided by the applicant or the applicant's
representative (and any supplemental evidence requested by DOES and
provided by the applicant or the applicant's representative), DOES shall
determine whether exigent circumstances existed. If DOES determines
that exigent circumstances existed, DOES shall then determine the earliest,
date on which a claim could practicably have been filed by the applicant
or the applicant’s authorized representative, taking into consideration the
evidence submitted by the applicant, and process the claim based on that
date.

No benefits shall be payable for qualifying parental leave more than fifty-two (52)
calendar weeks after the qualifying parental leave event.

When submitting a claim for paid-leave benefits, an applicant shall provide the
following information through the online portal, or an electronic or non-electronic
format as approved by DOES:

@

)

The following three (3) elements demonstrating the applicant’ identity:

(1) The applicant’s name;

(2) Date of birth; and

(3) Oneofthe following:

(A) Social security number; or

(B) _ Individual taxpayer identification number.

Contact information, including the applicant's mailing address, telephone
number, and email address;



©

@

©

o

(8)

Uy)

@

Whether the paid leave will initially be taken continuously or
intermittently;

If the paid leave will be taken continuously, then the elements set forth in
subsection 3506.4;

If the paid leave will be taken intermittently, then the elements set forth in

subsection 3506.5;

The specific future dates, or, in exigent circumstances pursuant to 3501.4,
the past dates, for which paid leave is being sought;

For covered employees, the name, business address, telephone number,
and email address of the applicant’s supervisor or other party with
knowledge of the applicant’s employment at the covered employer and
who bears at least some responsibility for the terms and conditions of the
individual’s employment;

Asigned affirmation certifying that the information provided in support of
the claim for paid-leave benefits is true and accurate; and

(1) Fora paid medical leave claim:

(A) Proof of a qualifying medical leave event, including
medical documentation signed by the health care provider
that certifies the diagnosis or occurrenceof a serious health
condition;

(B) The expected duration of the condition certified by the
health care provider and based on industry standards used
by health care professionals to identify diagnoses of
medical conditions and treatments; and

(©) Aform signed by the applicant authorizing the individual’s
health care provider to provide medical documentation
and/or additional information necessary to process the
claim for paid leave.

2) Forappaid family leave claim:

(A) Proofof a qualifying family leave event, including medical
documentation signed by the health care provider that
certifies the diagnosis or occurrence of a serious health
condition of a family member;



@)

@®)

©

@)

©

®)

The expected duration of the condition certified by the

health care provider and based on industry standards used

by health care professionals to identify diagnoses of
medical conditions and treatments;

An affirmation that the applicant will be taking the leave in
order to provide care or companionship for the family
member with a serious health condition;

A statement of the relationship of the family member
needing care to the applicant, and proof of such
relationship, which may be established by a signed
affirmation form promulgated by DOES or other
documentation approved by DOES;

A description of the care or companionship to be provided
by the applicant to the family member; and

If requested by DOES, a form signed by the family member
authorizing the family member's health care provider to
provide medical documentation and/or additional
information to DOES necessary to process the claim for
paid leave.

Fora paid parental leave claim, proofof a qualifying parental leave
event, which shall be established by:

(A)

@)

©

@)

©)

)

©

Abirth certificate;

A court document;

A Consular Report of Birth Abroad;

A document issued by the health care providerofthe child;

‘A document from the adoption or foster care agency
involved in the placement that confirms the placement and
date of placement;

Aletter signed by the attorney representing the prospective
adoptive parent that confirms the placement and date of
placement;

An IR-3 immigrant visa, or a successor immigrant visa, for
the child issued by the United States Citizenship and
Immigration Services;

10



3501.7

3501.8

(H) A hospital admission form associated with delivery; or

(Another document approved by DOES for this purpose.

For paid medical leave claims or paid family leave claims, applicants shall also
include a medical certification. The medical certification must be completed by a
health care provider. The applicant shall bear the cost, if any, charged by the
health care provider for completing the certification. The medical certification
shall include the following information:

@

(b)

©)

@

©

@

(8)

(b)

©

Contact information for the health care provider, including the name,
address, telephone number, and email address;

Medical license information for the health care provider;

The date that the serious health condition began;

The expected duration ofthe serious health condition;

A physician’s opinion as to the employee’s (or, in the case of family leave,
the family member's) ability, and the expected durationofany inability, to
work, attend school, or perform other regular daily activities due to the
serious health condition, treatment of the serious health condition, or
recovery from the serious health condition;

If family leave, the type of care or companionship required by the family
member, and the expected frequency and duration of the leave that is
required for the applicant to provide that care to the family member; and

A summary ofthe medical condition.

DOES may, to the extent necessary to administer the paid-leave program
under the Act and to the extent consistent with federal and District law,

seek records from the applicant that are deemed confidential under federal
or District law.

Ifan applicant does not consent to the disclosure of information necessary
to process a claim or to determine eligibility, an individual’s claim for
paid-leave benefits may be denied.

All records shall be kept confidential by DOES and may only be released
to parties other than authorized DOES staff when such release is required
by law. Information contained in the records pertaining to an individual
under this chapter shall be confidential and not open to public inspection,

u



3501.9

3501.10

3501.11

3501.12

3501.13

other than to public employees in the performance of their official duties,
pursuant to section 106(h)ofthe Act (D.C. Official Code § 32-541.06(h)).

Any applicant filing a new claim for paid leave shall be advised at the time of
filing the claim that:

(a) Paid-leave benefits may be subject to federal, state, and local income
taxes;and

(b) The applicant is responsible for complying with applicable federal, state,
and local tax laws.

DOES may require that the applicant obtain additional medical documentation if:

(@) The applicant requests an extension of leave or a different type or
frequency of leave, beyond what the applicant requested in his or her
initial application for the qualifying leave event; or

(b) DOES obtains new information which causes it to doubt the validityofthe
applicant’s stated reason for the leave or the validity of the medical
documentation.

If the eligible individual’s status as an adoptive or foster parent ends while an
application for paid parental leave is pending or while the eligible individual is
currently receiving paid-leave benefits based on their status as an adoptive or
foster parent, the applicant or eligible individual shall notify DOES within ten
(10) business days of the end of the status through the online portal or an
electronic or non-electronic format approved by DOES. The individual shall not
be eligible for parental leave benefits payable beginning on the date on which the
individual’s status as an adoptive or foster parent ended. An individual who
submitted an initial application for parental leave benefits in good faith and whose
status as an adoptive or foster parent ended during an open claim shall not be
required to repay benefits payable for dates before the dateofthe endofthe status
as an adoptive or foster parent.

For qualifying family leave, if the family member to whom the eligible individual
provides care or companionship dies or recovers to the extent that the individual
would no longer be eligible for family leave benefits under this chapter, the
eligible individual shall notify DOES within ten (10) business days of the status
change through the online portal or an electronic or non-electronic format
approved by DOES. The individual shall not be eligible for family leave benefits
payable beginning on the date on which the family member's status changed.

DOES shall permit authorized representatives to file and manage claims on behalf
of applicants. In order to be designated as an authorized representative, an
individual or entity must submit appropriate legal documentation sufficient to

12



3501.14

3501.15

3501.16

3501.17

3502

3502.1

3502.2

establish bona fide legal authority to represent the applicant. Such documentation
may include a court order, proof of designation as a power of attomey, or other
documentation approved by DOES.

(@) —Anapplicant may have more than one (1) open claim at a time, provided
that the simultaneously open claims are for different qualifying events.

(b) The multiple qualifying events may be within the same type of qualifying
event; for example, there may be two (2) open qualifying family leave
claims or two (2) open qualifying medical leave claims for an individual at
atime.

(©) Anindividual shall not receive payment for more than one (1) open claim
on any particular day.

During an open claim, an applicant may request a continuation of leave for the
claim. A continuation of leave occurs when an applicant requests and is approved
for a new last payable date of the claim that is later than the existing last payable
date of the claim. DOES shall process the request for continuation of leave in a
‘manner consistent with the provisionsofthis chapter.

During an open claim, an applicant may request a reduction in leave for the claim.
A reduction of leave occurs when an applicant requests and is approved for a new
last payable date of the claim that is sooner than the existing last payable date of
the claim. DOES shall process the request for reduction of leave in a manner
consistent with the provisions of this chapter.

Unless an applicant requests a continuation of leave pursuant to subsection
3501.14, a claim shall be considered a closed claim after the last payable date.

PROCESSING CLAIMS FOR PAID LEAVE

Within ten (10) business days after the filing of a claim for paid-leave benefits, a
DOES claims examiner shall:

(a) _ Notify the applicant of DOES’s determination of eligibility or ineligibility
for the type of paid-leave benefits sought; or

(b) __ Issue a provisional denial of the claim and provide an explanationofthe
need to submit additional information for DOES to process the claim.

Within three (3) business days after the filing ofa claim for paid-leave benefits, a
DOES claims examiner shall:

(@) Notify the current covered employer of the filing of a claim by the
applicant; and

13
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(b) Request from the employer:

(1) The employment statusofthe applicant;

(2) The last day worked by the applicant;

(3) Which type of leave from among the three (3) options described in
subsection 3501.2 that the employee requested from the employer
pursuant to the notice described in section 3509; and

(4) If applicable, whether the employer agrees with the employee’s
self-described workweek provided pursuant to 3506.5(b)(1).

The covered employer shall submit the requested information, or an attestation
that the applicant was or is not an employee of the employer, within four (4)
business days after receipt of the request from the claims examiner.If the covered
employer fails to provide the requested information within four (4) business days,
the claim for paid leave shall be processed using the available information;
provided that if the covered employer later files additional information, DOES
may re-process the claim, taking into account the additional information.

(a) _ If DOES requires additional information from an applicant to process a
claim, and the information cannot be obtained within the 10-day
processing period provided in 3502.1, DOES shall issue a provisional
denial of the claim and provide a description of the missing information to
the applicant.

(b) If the applicant provides the additional information in response to DOES’

request for additional information within ten (10) business days of the date
of the provisional denial, DOES shall reprocess the claim taking into

account the additional information.

(c) __If the applicant does not provide additional information in response to
DOES’ request for additional information within ten (10) business days of
the dateofthe request, the determinationofdenial shall be final.

(@ A provisional denial pursuant to this subsection shall be considered an
official determination for the purposes of appeals pursuant to sections
3511 and 3512.

For qualifying family leave or qualifying medical leave, the claims examiner shall
first determine an applicant's tentative eligibility based on non-medical factors
supported by documentation submitted to establish the applicant's identity,
employment history, and familial relationship.
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After establishing tentative eligibility for qualifying family leave or qualifying
medical leave, the claims examiner shall review the medical evidence for
eligibility. The medical evidence shall take the formof proofofa qualifying event
provided by the eligible individual, health care provider, and the qualified family
member,if applicable. This evidence shall be reviewed by the claims examiner in
accordance with the Intemational Classification of Diseases, Tenth Revision
(ICD-10), or subsequent revisions by the World Health Organization to the
International Classification of Diseases.

If DOES determines that additional information is not required and makes an
initial determination on eligibility for paid-leave benefits, DOES shall issue a
notification ofthe initial determination:

(a) To both the eligible individual and the covered employer that includes:

(1) Astatement as to whether the claim for paid-leave benefits has
been approved or denied;

(2) Ifthe claim was approved:

(A) The start date for the paymentofpaid-leave benefits;

(B) Whether the leave will initially be taken continuously or
intermittently, and, if intermittently, the scheduled days on
which benefits will be payable;

(C)_ The expected end date for paid-leave benefits, given the
current payment schedule elected by the eligible individual;
and

(D)_ If the individual opted to instruct DOES to disclose the
weekly benefit amount, and, if applicable, the equivalent
daily benefit amount, the notification shall include the
individual’s approved weekly benefit amount, and, if
applicable, the equivalent daily benefit amount.

(b) To the eligible individual in private communication:

(1) If the claim was approved, the approved weekly benefit amount,
and,ifapplicable, the equivalent daily benefit amount;

(2) Ifthe claim was denied, the reason(s) for the denial; and

(3) Regardless of whether the claim was approved or denied, a
description of the process to file an appeal with the DOES
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Administrative Appeals Division or the Office of Administrative
Hearings,

By default, DOES will not include in the notification described in subsection
3502.7(a) the eligible individual’s approved weekly benefit amount, or, if
applicable, the equivalent daily benefit amount. An eligible individual may
choose to instruct DOES to disclose the benefit amount to the employer in the
initial determination. However, regardless of whether the individual makes such
an election, any information described in subsection 3502.7(b) provided by DOES
to the individual may be shared by the individual with the covered employer or
other entities for any purpose, including allowing the covered employer or other
entities to coordinate their paid-leave benefits with the benefits provided by this
Chapter. Covered employers or other entities may require that such information
be shared by the individual in order for benefits provided by the covered
employer or other entity to be paid to the individual.

  

 

CALCULATION OF WEEKLY BENEFIT AMOUNT

Subject to other provisions in this chapter, including but not limited to subsection
3503.2 and sections 3504 and 3513, DOES shall calculate the weekly paid-leave
benefit amount to which an eligible individual is entitled pursuant to the following
procedures:

(@) The wages used to calculate the weekly benefit amount shall be limited to
wages reported and paid to the covered employee by covered employers;
provided, that “wages” also includes reported self-employment income.

(b) The weekly benefit amount shall be calculated in the following manner
(which provides a higher wage replacement for low wages (below the
formula bend point) in comparison to high wages (above the formula bend
point)):

(1) DOES shall first determine the total amount of all reported covered
wages, including any reported self-employment income, for each
of the past five (5) completed quarters. Only completed quarters
shall be considered in calculating the weekly benefit amount. The
quarters are as follows: January 1 to March 31; April 1 to June 30;
July 1 to September 30; October | to December 31.

(2) The quarter with the lowest total earnings in the past five (5)
quarters shall be discarded for purposesofthe benefit calculation.
If multiple quarters have the same total earnings, and those
quarters with identical earnings are the lowest-earning quarters,
only one (1) of the quarters with identical earnings shall be
discarded.
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The total earnings in the four (4) remaining quarters with the
highest total earnings shall then be added together. This sum shall
be divided by fifty-two (52) to arrive at the average weekly wage.

‘The resultant average weekly wage shall then be compared with
the formula bend point to determine the applicable formula to be
used to calculate the weekly benefit amount.

For the purpose of this subsection, the formula bend point is
defined as the District’s hourly minimum wage multiplied by forty
(40), then multiplied by one point five (1.5).

The applicable benefit formula for the weekly benefit amount shall
be as follows:

(A) _ If the average weekly wage is less than or equal to the
formula bend point, then the average weekly wage shall be
multiplied by nine-tenths (0.9). The resulting product shall
be the weekly benefit amount, subject to subsection 3503.2.

(B) Ifthe average weekly wage is greater than the formula bend
point, then the following benefit formula shall be used:

() The amount of the formula bend point shall be
subtracted from the average weekly wage;

(i) The resultant difference shall be multiplied by five-
tenths (0.5);

(iii) This product shall be added to the following: the
amount of the formula bend point multiplied by
nine-tenths (0.9);

(iv) This sum shall be the weekly benefit amount,
subject to subsection 3503.2.

If an eligible individual has wages from multiple covered employers or
income from self-employment, the wages from these multiple sources in
each separate quarter shall be combined to determine the eligible
individual’s average weekly wage calculated pursuant to paragraph (b).

The weekly benefit amount calculated according to this section, if not a
multiple of one dollar ($1.00), shall be rounded to the nearest dollar
amount.
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(@ _ Noeligible individual shall be entitled to paymentof paid-leave benefits at
a rate in excessofthe maximum weekly benefit amount.

(6) Before October 1, 2021, the maximum weekly benefit amount shall be one
thousand dollars ($1,000).

(©) DOES shall adjust the maximum weekly benefit amount annually, to take
effect on October 1, 2021, and on October 1 of each successive year, as
provided in section 104(g\(6) of the Act (D.C. Official Code § 32-
541.04(g)(6)).

WAITING PERIOD FOR BENEFITS.

After the occurrence of a qualifying event, an eligible individual shall not be
entitled to paid-leave benefits payable under this chapter until after the eligible
individual has waited seven (7) calendar days.

No benefits shall be payable during the seven (7) calendar-day waiting period.

The seven (7) calendar-day waiting period shall begin to run on the first day of
the qualifying event.

Regardless of the number of qualifying events for which an eligible individual
files a claim for paid-leave benefits, he or she shall only have one (1) waiting
period of seven (7) calendar days during and for which no benefits are payable
within a fifty-two (52) calendar-week period.

The seven (7) calendar-day waiting period shall not count toward the number of
workweeks of paid-leave benefits that an eligible individual may receive.

DURATION OF PAID-LEAVE BENEFITS.

An eligible individual shall not receive more than:

(@) Two (2) workweeks of qualifying medical leave for qualifying medical
leave event(s) within a fifty-two (52) calendar week period;

(©) Six (6) workweeks of qualifying family leave for qualifying family leave
event(s) within a fifty-two (52) calendar week period; and

(©)__ Eight (8) workweeks of qualifying parental leave for qualifying parental
leave event(s) within a fifty-two (52) calendar week period.

Notwithstanding subsection 3505.1, an eligible individual shall not receive more
than a maximum of eight (8) workweeks of paid leave during a fifty-two (52)



3505.3

3506

3506.1

3506.2

3506.3

3506.4

calendar week period, regardless of the number of qualifying leave events that
occurred during the fifty-two (52) calendar week period.

All leave taken pursuant to this chapter shall be in no less than one (1) workday
increments.

CONTINUOUS AND INTERMITTENT LEAVE

An eligible individual may elect to receive paid leave either intermittently or
continuously.

When receiving benefits payable for continuous leave, an eligible individual shall
earn no income by performing his or her usual and customary work during any
part of the calendar weeks during which benefits for continuous leave are payable
to the eligible individual, except for the first and last payable weeks, which, if
they are partial weeks, shall be treated for the purposes of benefit amounts in a
similar manner as weeks during which intermittent-leave benefits are payable
pursuant to this section.

When receiving benefits payable for intermittent leave, an eligible individual shall
earn no income by performing his or her usual and customary work on any of the
days for which the eligible individual is claiming paid-leave benefits. However,
the eligible individual may eam income by performing his or her usual and
customary work on days for which intermittent-leave benefits are not payable,
subject to the limitation described in section 3506.11.

When electing continuous leave upon initial application for benefits, or when
electing a change in payment schedule from intermittent to continuous leave, an
eligible individual shall:

(@) Acknowledge in writing to DOES that the individual understands that he
or she may earn no income by performing his or her usual and customary
work during any partofthe calendar week(s) during which benefits for
continuous leave benefits are payable to the eligible individual, except for
the first and last payable weeks, if they are partial weeks; and

(>) _Ifeither the first or last payable weeks are partial weeks:

(1) Designate an intermittent leave indicator pursuant to subsection
3506.5; and

(2) Certify that the days of the calendar week for which the individual
seeks a partial week of benefits were days of the calendar week
during which the individual performed his or her regular and
customary work in the period before the occurrence of the
qualifying paid-leave event, or, in the caseofan election to change
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the leave schedule pursuant to 3506.12, before the date of the
election pursuant to 3506.12.

When electing intermittent leave upon initial application for benefits, or when
electing a change in payment schedule from continuous to intermittent leave, the
eligible individual shall:

@

(b)

@

Inform DOES and the covered employerofthe specific dates on which the
individual wishes to claim paid-leave benefits;

Designate an intermittent leave indicator, identifying the days on which
the individual regularly worked, in total, from all sources of employment.
This intermittent leave indicator shall be either a personalized intermittent
leave indicator or the default intermittent leave indicator.

(1) A personalized intermittent leave indicator identifies the number of
days per calendar week, different from the five (5) day workweek
described in the default intermittent leave indicator, that the
individual regularly worked, during the individual's most recent
usual and customary weekofworking.

(2) The default intermittent leave indicator is based ona five (5) day
workweek. Individuals receiving benefits on a continuous
payment schedule are assigned the default intermittent leave
indicator (except for the first and last payable weeks, if they are
partial weeks) for the purposes of this chapter. If an individual
receiving benefits on an intermittent leave schedule does not
designate a number of days as provided in subparagraph (1), the
default intermittent leave workweek shall be assigned to the
individual.

Certify that the days of the calendar week for which the individual seeks
intermittent benefits were days of the calendar week during which the
individual performed his or her regular and customary work in the period
before the occurrence of the qualifying paid-leave event, or, in the case of
an election to change the leave schedule pursuant to 3506.12, before the
dateofthe election pursuant to 3506.12; and

Acknowledge in writing to DOES that the individual understands that he

or she may earn no income by performing his or her usual and customary
work on any of the days for which intermittent paid-leave benefits are
payable to the eligible individual.

When receiving benefits on an intermittent payment schedule, an individual may
submit a request to amend the days for which benefits are payable.
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For qualifying medical leave or qualifying family leave, any amendment
to the leave schedule must be medically necessary as established by
appropriate medical documentation signed by a health care provider
submitted to DOES by the individual. The requirement for such

documentation for an amendment may be satisfied by a signed affirmation
ofamedical or family leave event by the eligible individual when:

(1) The occurrence involved an unexpected occurrence of incapacity
due to a serious health condition of the individual or the eligible
individual’s family member;

(2) The serious health condition is a chronic serious health condition
for which substantiating medical evidence has been provided to
DOES and for which qualifying medical leave or qualifying family
leave benefits have been approved by DOES as payable;

(3) A medical provider has certified that unexpected occurrences of
incapacity are expected due to the chronic serious health condition;

(4) The qualifying medical leave or qualifying family leave claim for
which the chronic serious health condition is the serious health
condition for which benefits have been approved as payable is
currently an open claim or the claim has not been a closed claim
for more than ten (10) business days; and

(5) DOES has not determined that a reasonable basis exists for
requiring medical documentation signed by a health care provider
for the occurrence.

If the individual did not take leave on a past date on which the individual

intended to take paid leave, the individual shall submit a request to amend

the payment schedule to DOES with an explanation of the need to amend
the past date and an indication of any date on which leave was actually
taken. A request to amend leave for a past date shall be submitted no later

than ten (10) days after the day on which the leave was scheduled to
occur.

For qualifying family or medical leave events approved by DOES for
intermittent leave benefits, if the individual took leave on an unscheduled
past date due to the occurrenceofthe qualifying family or medical leave
event already approved by DOES as payable, the individual may request
intermittent leave benefits for that day by submiting documentation
proving the occurrence of the qualifying event on that date. A request to
amend leave for a past date shall be submitted no later than ten (10) days
after the day on which the leave was taken.
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(@)__ Individuals receiving intermittent leave benefits for a parental leave event
shall not be approved for intermittent leave benefits for leave taken on past
dates for which the individual was not approved for leave in advance.

(©) During an open claim, when the individual intends to take leave on future
dates that differ from the approved schedule, the individual shall submit a
request to DOES to amend the days for which benefits are payable with an
explanation of the need to amend the future dates and an indicationofthe
dates on which the individual now intends to claim paid leave.

(© DOES shall notify the employer of any such amendment.

The amount paid to an individual electing intermittent leave shall be calculated
based on a daily benefit amount, which shall be derived from the individual's
weekly benefit amount calculated pursuant to section 3503. The daily benefit
amount for an individual electing intermittent leave shall equal the individual’s
weekly benefit amount calculated in section 3503 divided by the individual’s
intermittent leave indicator, incorporating any amendments pursuant to subsection
3506.8.

During an open claim, an individual may request that DOES amend the indicator
supplied pursuant to section 3506.5(b)if the individual’s work schedule changes.

(@) Any such change shall affect only those benefits payable for dates after the
date on which DOES receives notice of such change, if the change is
approved.

(b) An individual may request such an amendment no more than one (1) time
per calendar month during an open claim.

If an individual’s intermittent leave indicator changes during an open claim as a
result of the individual’s election pursuant to section 3506.8, the maximum
number of intermittent-leave days for which the individual is eligible for benefits
will also change, but neither the total number of eligible workweeks nor the total
dollar amount of eligible benefits will change. For example, if an individual’s
work schedule changes from three days to five days during an open claim, and the
individual properly notifies DOES of such change pursuant to section 3506.8 and
is approved for such change, then the individual’s daily benefit amount for all
days claimed in the future will decrease from one-third (1/3) of the weekly benefit
amount to one-fifth (1/5) of the weekly benefit amount. In such case, the
maximum amount of approved benefits for the open claim, expressed as a dollar
amount or as a number of workweeks, will not change, but the number of
remaining days for which the individual is eligible for intermittent leave will
change.
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If, as a result of changes to the individual’s work schedule pursuant to subsection
3506.8, the amount of workweeks of leave remaining on the last day of approved
leave equals a fraction less than the individual’s weekly benefit amount calculated
in section 3503 divided by the individual’s intermittent leave indicator, then the
individual shall receive payment only for the fraction remaining.

For individuals receiving benefits on an intermittent schedule, the sum of the
number of days in a calendar week during which benefits under this chapter are
payable, and the number of days in that calendar week during which the eligible
individual earns income by performing his or her usual and customary work, shall
not exceed the number of days given by the intermittent leave indicator supplied
by the individual pursuant to section 3506.5(b) and any amendments pursuant to
section 3506.8.

(@) Calendar weeks during which the sumofthe number of days on which the
individual performs his or her usual and customary work, and the number
of days on which the individual receives benefits payable under this
chapter, exceeds the individual’s current intermittent leave indicator shall
be considered weeks during which erroneous payments subject to section
3514 were made.

(b) The number of days for which erroneous payments were made in such
weeks shall be determined as the number of days on which the individual
performed his or her usual and customary work and received benefits
payable under this chapter that exceed the individual’s current intermittent
leave indicator.

‘At any time after the first day for which paid-leave benefits are payable under this
chapter, an eligible individual may notify DOES of his or her election to change
the leave schedule, but such elections may be made no more frequently than once
a month. When a change in the payment schedule is from intermittent to
continuous leave or from continuous to intermittent leave, such notification shall
include:

(a) The type of benefit payment schedule currently in payment status, either
continuous or intermittent;

(b) The type of benefit payment schedule to which the eligible individual is
electing to change, either continuous or intermittent;

(©) If changing to a continuous payment schedule, then the elements described
in subsection 3506.4; and

(@ If changing to an intermittent payment schedule, then the elements
described in subsection 3506.5.
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Within ten (10) business days after receiving the eligible individual’s notification
of his or her election to change the leave schedule from either intermittent to
continuous leave or from continuous to intermittent leave, DOES shall notify both
the covered employer and eligible individualofthe following:

(@) A determination of the approval or denial of the request to change the
payment schedule, or a request for additional information;

(6) If approved, a descriptionofthe approved payment schedule.

In addition to the notifications described in section 3506.13, DOES shall also
notify the eligible individual in private communication within the ten (10)
business day period described in subsection 3506.13ofthe following:

(a) The approved weekly benefit amount and, if applicable, the approved
daily benefit amount; and

(&) A description of the process to file an appeal with the DOES
Administrative Appeals Division or the Office of Administrative
Hearings.

A change in the benefit payment schedule from continuous to intermittent or from
intermittent to continuous shall take effect on the first Sunday that begins the next
biweekly payment period following DOES’s approval of the individual’s request
to change the payment schedule.

PAYMENT OF BENEFITS

Subject to the other provisions of this chapter, DOES shall pay benefits to which
the eligible individual is entitled on a biweekly payment schedule.

The biweekly payment period shall begin on a Sunday and end on a Saturday.

DOES shall determine the day(s) of the calendar week on which biweekly
payments shall be made to eligible individuals.

DOES shall determine the method(s) of payment by which eligible individuals
may receive benefits.

After notifying an applicantofthe approval of benefits, DOES shall make the first
payment to the eligible individual within ten (10) business days. Such first
payment shall coincide with a regularly scheduled biweekly payment schedule.

ONLINE PORTAL

24



3508.1

3508.2

3508.3

3508.4

3508.5

3508.6

3509

3509.1

All claims for paid-leave benefits shall be submitted through the online portal, or
an electronic or non-electronic format approved by DOES.

All DOES communications pursuant to this chapter shall occur through the online
portal, or an electronic or non-electronic format approved by DOES.

 

Initial and subsequent determinations shall be sent to applicants and eligible
individuals through the online portal, or an electronic or non-electronic format
approved by DOES.

All applicants and eligible individuals shall be responsible for maintaining current
contact information in the online portal, but may update the contact information
via an electronic or non-electronic format approved by DOES.

All applicants and eligible individuals shall receive notifications related to any
required actions and the status of claims for paid leave through the online portal,
or through an electronic or non-electronic format approved by DOES.

All applicants and eligible individuals shall be responsible for responding to any
requests for additional information through the online portal, or through an
electronic or non-electronic format approved by DOES.

EMPLOYEE NOTICE TO EMPLOYER

(a) An eligible individual shall, to the extent practicable, provide written

notice to his or her employerofthe need for the use of paid-leave benefits
before taking leave.

(b) Ifthe leave pursuant to this chapter is foreseeable, the eligible individual
shall provide the written notice at least ten (10) business days in advance

ofthe leave.

(©) _ If the leave pursuant to this chapter is unforeseeable, the eligible
individual shall provide a notification in writing, or orally in exigent
circumstances, before the start of the work shift for which the individual
intends to take leave pursuant to this chapter.

(@ In the case of an emergency that prevents an individual from providing
notice before the start of the work shift for which the individual intends to
take leave pursuant to this chapter, the eligible individual, or another
individual on behalf of the eligible individual, shall notify the eligible
individual’s employer of the need for leave in writing, or orally in exigent
circumstances, within forty-eight (48) hours after the emergency occurs.
The eligible individual, or another individual on behalf of the eligible
individual, shall supplement oral notice with written notice of the need for
leave as soon as practicable.
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The eligible individual’s written or oral notice to the employer shall include:

(@) The typeof qualifying leave requested;

(b) The expected durationofthe leave pursuant to this chapter;

(©) The expected start and end dates of the leave taken pursuant to this
chapter; and

(d) Whether the paid leave benefits sought under this chapter will initially be
used continuously or intermittently.

APPEALS OF CLAIM DETERMINATIONS

If the applicant or eligible individual disagrees with all or any part of a claim
determination issued pursuant to section 3502 or 3506, the applicant or eligible
individual may appeal the claim determination to DOES’s Administrative
Appeals Division pursuant to section 3511, or to the Office of Administrative
Hearings pursuant to section 3512.

DOES ADMINISTRATIVE APPEALS

To request an administrative appeal to DOES’s Administrative Appeals Division
of a claim determination issued under section 3502 or 3506, the applicant or
eligible individual shall file a request for appeal with DOES within ten (10)
business days after the applicant or eligible individual receives a claim
determination. The applicant or ible individual shall submit with the request
for administrative appeal an explanation of the basis for the appeal and any
information and documents in support of the appeal.

 

After receiving a request for an administrative appeal, DOES shall process the
claim that is the subjectofthe appeal in the same manner as provided under this
chapter, taking into consideration any new information and documents submitted
by the applicant in supportofthe appeal.

DOES shall issue a new determination within ten (10) business days after the
receipt of the request for an administrative appeal.

An applicant or eligible individual may appeal the new determination to the
Officeofthe Administrative Hearings, as provided by section 3512.

A request for an administrative appeal does not diminish an applicants right to
file an appeal with the Office of Administrative Hearings.

OAH APPEALS
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‘An applicant or eligible individual may appeal a claim determination issued under
section 3502 or 3506, or a new determination issued under section 3511, to the
Office of Administrative Hearings. The appeal to the Office of Administrative
Hearings must be filed within sixty (60) calendar days after the date the claim
determination or new determination is issued.

Appeals to the Office of Administrative Hearings shall be governed by the rules,
policies, and procedures ofthe Office ofAdministrative Hearings.

RELATIONSHIP TO OTHER BENEFITS AND INCOME

If paid leave taken pursuant to this chapter also qualifies as protected leave
pursuant to FMLA, or D.C. FMLA, the paid leave shall run concurrently with,
and not in addition to, leave taken under those other acts.

Nothing in this chapter shall be construed to provide job protection to any eligible
individual beyond that to which an individual is entitled under the D.C. FMLA.

An eligible individual receiving benefits pursuant to the District of Columbia
Unemployment Compensation Act, effective August 28, 1935 (49 Stat. 946; D.C.
Official Code § 51-101 ef seq.), shall not be eligible to receive paid-leave benefits
under this chapter.

An eligible individual receiving long-term disability payments, whether provided
under a private or public program, shall not be eligible to receive paid-leave
benefits under this chapter.

An eligible individual’s right to short-term, employer-provided paid-leave
benefits, including but not limited to paid sick time, vacation time, short-term
disability benefits, and paid parental leave, while receiving paid-leave benefits
under this chapter will be determined by the employer's policies. Nothing in this
chapter shall be interpreted as prohibiting employers from maintaining or
amending any existing or future policies regarding their own private employee
benefits.

(@) An cligible individual is not permitted to eam income by performing his or
her regular and customary work during the period for which the eligible
individual receives benefits under this chapter.

(b) Payments made under this chapter for days on which the eligible
individual earns income by performing his or her regular and customary
work shall constitute erroneous payments subject to sections 3514 and
3515.
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(©) Unless other provisions in this chapter provide for an earlier date of
benefit termination, an eligible individual’s entitlement to benefits payable
under a continuous payment schedule provided by this chapter shall stop
on the date on which the eligible individual returns to earning income by
performing his or her regular and customary work.

(4) Unless other provisions in this chapter provide for an earlier date of
benefit termination, an eligible individual's entitlement to benefits payable
under an intermittent payment schedule provided by this chapter shall stop
on the day of the week on which an eligible individual elected to receive
intermittent benefits and on which the eligible individual returns to
earning income by performing his or her usual and customary work.

© Restrictions on earning income while receiving benefits for continuous
and intermittent leave are subject to the limitations set forth in section
3506.

ERRONEOUS PAYMENTS AND DISQUALIFICATION FOR BENEFITS

It is unlawful for any applicant or eligible individual to intentionally provide
knowingly false statements to obtain paid-leave benefits.

An eligible individual shall not earn income by performing his or her regular and
customary work during a period for which paid-leave benefits provided under this
chapter are payable.

If an eligible individual dies during an open claim, the individual’s eligibility for
benefits under this chapter shall cease the day after the eligible individual died.

 

‘An applicant or eligible individual who intentionally makes a false statement or
misrepresentation regarding a material fact, or who intentionally fails to report a
material fact, in order to obtain paid-leave benefits shall be disqualified from
receiving paid-leave benefits for a period of three (3) years beginning with the
date of disqualification.

Disqualification under this section shall not affect paid-leave benefits otherwise
properly paid prior to the date of such false statements, misrepresentations, or
failure to report a material fact.

DOES shall provide written notice to an applicant or eligible individual of the
applicant or eligible in lual’s disqualification under this section. The notice
shall include the following information:

 

(@) The reason for the disqualification;

(>) The disqualification period beginning date and ending date; and
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(©) _ The amount of paid-leave benefits overpaid to the eligible individual, if
any.

REPAYMENT OF PAID-LEAVE BENEFITS

In the event of erroneous payment or overpayment, DOES shall seek repayment
of benefits from the recipient or the estate of a deceased recipient; provided, that
the Director may waive, in whole or in part, the amount of any such payments
when the recovery would be against equity and good conscience.

 

DOES shall provide notice in writing to an eligible individual of the requirement
to repay erroneous payments or overpayments. The repayment notice shall
include the following information:

(@ The amount of paid-leave benefits overpaid to the individual;

(b) The option to enter into a repayment agreement with DOES; and

(©) The collection methods DOES may utilize to seek repayment of paid-leave
benefits if the recipient does not enter into a repayment agreement with
DOES.

DOES shall not attempt to collect repayment of paid-leave benefits during an
appeal of a claim determination or while the recipient has a pending bankruptcy
case.

DOES may utilize the following methods to seek repayment of paid-leave
benefits from the recipient:

(@) Accepting full repayment, or monthly installments as outlined in an
optional repayment agreement between DOES and the recipient, in the
form of personal check, money order, or electronic payment through a
debit card, credit card, or personal checking account via the online portal;

(6) Offsetting the balance of erroneous payments from future paid-leave
benefit entitlements at a rate of one hundred percent (100%), if:

(1) The recipient is actively collecting paid-leave benefits after the
completionofthe appealof a claim determination; and

(2) There is no existing disqualification on the recipient’s current paid-
leave claim;

(©) _ Filing a claim in the Superior Courtof the District ofColumbia; and
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(d) _Intercepting District income tax refunds to the extent consistent with
District law, or of state, federal, and local income tax refunds to the extent
consistent with state, federal, or local law.

A recipient may request that DOES waive the requirement that a recipient repay
paid-leave benefits. The request shall be submitted through the online portal, or
through an electronic or non-electronic format approved by DOES, within thirty
(30) calendar days after DOES sends a repayment notice to the recipient.

If the request for waiver of the paid-leave benefit repayment is not submitted
within the thirty (30) calendar-day period, the recipient shall provide good cause
for failure to meet the thirty (30) calendar-day requirement before the request can
be considered.

DOES may refer a repayment matter to the Office of the Attormey General for the
District of Columbia or the Officeofthe Inspector General.

(2) _ If DOES obtains repayment ofbenefits from an individual who has made a
willful misrepresentation or otherwise perpetrated fraud to obtain paid-
leave benefits and who received paid-leave benefits under this chapter for
a period during which he or she earned income by performing work as a
covered employee for a covered employer, and that covered employer
made contributions to the Universal Paid Leave Implementation Fund
based on the wages paid to that individual during the period he or she
improperly received paid-leave benefits under this chapter, DOES shall
distribute @ proportional share of the recovered amount to that covered
employer.

(6) For the purposes of paragraph (a) of this subsection, a covered employer’s
proportional share of the recovered amount shall be determined by the
following method:

qd) The total amount paid into the Universal Paid Leave

Implementation Fund by all covered employers on behalf of the
individual during the period that he or she improperly obtained
benefits shall be added together;

(2) The amount contributed by the covered employer during the period
described in paragraph (a) shall be divided by the total amount
calculated in subparagraph (1);

(3) This proportion shall be applied to the amount recovered from the
individual;

(4) The resulting amount shall be distributed to the covered employer.
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DOES may cancel the requirement that a recipient repay a paid-leave repayment
balance if:

(a) The recipient is deceased, provided that a death certificate is provided to
DOES, and recovery from the recipient’s estate would be against equity
and good conscience;

(6) The recipient is a victim of identity theft and the claim submitted to DOES
was made by an unauthorized person using the identity of the victim;
provided, that evidence supporting the occurrence of identity theft, such as
a police report or other supporting documentation, is provided to DOES;
or

(©) The recipient is a victim of domestic violence in which situation the
claimant was forced by an abusive partner or family member to apply for
benefits of which the abusive partner retained control; provided, that
evidence supporting the occurrence of such a situation of domestic
violence, such as a police report or other supporting documentation, is
provided to DOES by the eligible individual or an authorized
representative.

COMPLAINTS

A complaint alleging a violation of this chapter or the Act, other than a complaint
regarding a claim determination (which shall be filed as an appeal as provided in
this chapter), shall be filed with the Office of Human Rights and shall be
governed by the administrative enforcement procedure used for the D.C. FMLA.

All complaints pursuant to this section shall be filed within one (1) year after the
occurrence or discovery of the alleged violation, whichever is later.

DEFINITIONS

In addition to the definitions in 34 DCMR§3499, the following definitions shall
apply to this chapter:

“Authorized representative” — means an individual or entity who is legally
permitted to act on behalf of an applicant or eligible individual. Such individual or
entity may act as an authorized representative only ifapproved by DOES to act as
an authorized representative for the applicant or eligible individual under the
provisions of subsection 3501.12.

“Average weekly wage” — means the average weekly wage as calculated by
subsection 3503.1(b).

“Biweekly” — means intervals of fourteen (14) calendar days.

31



“Bonding” — means the formation of a close emotional and psychological
relationship between a parent or primary caregiver and an infant or child.

“Calendar week” — means each seven (7) day period beginning on Sunday and
ending on Saturday.

“Child” — means a biological, adopted, or foster son or daughter, a stepson or
stepdaughter, a legal ward, a son or daughter ofadomestic partner, or a person to
whom an eligible individual stands in loco parentis.

“Closed claim” — means a claim that was an open claim but whose last payable
date has passed.

“Daily benefit amount” — means, with respect to eligible individuals electing
intermittent leave, the weekly benefit amount divided by the intermittent leave
indicator.

“DOES” — means the District of Columbia Department of Employment Services.

“D.C. FMLA” — means the District of Columbia Family and Medical Leave Act
of 1990, effective October 3, 1990 (D.C. Law 8-181; D.C. Official Code § 32-501
et seq.)

“Family member” — means:

(a) Achild;

(&) Abiological, foster, or adoptive parent, a parent-in-law, a stepparent, a
legal guardian, or other person who stood in loco parentis to an eligible
individual when the eligible individual was a child;

(©) A person to whom an eligible individual is related by domestic
partnership, as defined by section 2(4) of the Health Care Benefits
Expansion Act of 1992, effective June 11, 1992 (D.C. Law 9-114; D.C.
Official Code § 32-701(4)), or marriage;

(@® A grandparent of an eligible individual, which means the biological,
foster, adoptive, or step parent of the eligible individual’s biological,
foster, adoptive, or step parent; or

(©) A siblingofan eligible individual, which means the biological, half-,
step-, adopted-, or foster-sibling or sibling-in-law of the eligible
individual.
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“FMLA” - means the Family and Medical Leave Act of 1993, approved February
5, 1993 (107 Stat. 6; 29 U.S.C. § 2601 et seq.).

“Health care provider” — shall have the same meaning as provided in section
2(5)ofthe D.C. FMLA (D.C. Official Code § 32-501(5)).

“In loco parentis” — means in placeof a parent.

“Intermittent leave indicator” — means the number of days designated by the
eligible individual in subsection 3506.5(b)(1) or the default intermittent leave
workweek provided in subsection 3506.5(b)(2)..

“Long-term disability payments” — means monetary benefits payable from a
contributory insurance program intended to insure against long-term disability for
which the individual is eligible based on the individual’s own long-term
disability. For the purposes of this definition, a “long-term disability” is one that
lasts, or is expected to last, more than twelve consecutive months or result in
death.

“Open claim” — means a claim whose last payable date has not yet occurred.

“Payable date” — means a day for which paid-leave benefits provided under this
chapter have been approved as payable by DOES.

“Placement” — means the transfer of physical custody of a child into the
householdofan eligible individual.

“Primary caregiver” ~ means legal guardian, or other person who stands in loco
parentis to a child.

“Qualifying event” — means qualifying family leave event, qualifying medical
leave event, or qualifying parental leave event.

“Qualifying family leave” — means paid leave for up to a maximum amount of
six (6) workweeks within a fifty-two (52) calendar week period, regardless of
calendar year, that an eligible individual may take in order to provide care or
companionship to a family member because of the occurrence of a qualifying
family leave event.

“Qualifying family leave event” — means the diagnosis or occurrenceof a serious
health conditionof a family memberofan eligible individual.

“Qualifying medical leave” — means paid leave for up to a maximum of two (2)
workweeks within a fifty-two (52) calendar week period, regardless of calendar
year, that an eligible individual may take following the occurrenceof a qualifying
medical leave event.
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“Qualifying medical leave event” — means the diagnosis or occurrence of a
serious health conditionofan eligible individual.

“Qualifying parental leave” — means paid leave for up to a maximum of eight
(8) workweeks within a fifty-two (52) calendar week period, regardless of
calendar year, that an eligible individual may take following the occurrence ofa
qualifying parental leave event.

“Qualifying parental leave event” — means events, including bonding,
associated with:

(a) The birth ofa childofan eligible individual;

(6) The placement of a child with an eligible individual for adoption or foster
care; or

(©) The placement of a child with an eligible individual for whom the eligible

individual legally assumes and discharges parental responsibility.

“Regular and customary work” — means any work performed by the individual:

(@) During any of the five (5) completed quarters preceding the filingofthe
claim;

(b) During the calendar quarter in which the claim was filed up to and
including the date on which the claim was filed; or

(©) During an open claim up to and including the date on which the individual
elected any change to the claim, including any change to the leave
schedule, the length of leave, and the intermittent days of leave.

“Self-employment income” — means gross income eamed from carrying on a
trade or business as a sole proprietor, an independent contractor, or a memberof @
partnership.

“Serious health condition” — means a physical or mental illness, injury, or
impairment that requires inpatient care in a hospital, hospice, or residential health
care facility, or continuing treatment or supervision at home, or at the homeof a
caregiver or other family member, by a health care provider or other competent
individual. For the purposesofthis definition:

(@) (1)__ The term “treatment” includes, but is not limited to, examinations
to determineif a serious health condition exists and evaluations of
the condition.
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(2) Treatment does not include routine physical examinations, eye
examinations, or dental examinations.

(3) A regimen of continuing treatment such as the taking of over-the-
counter medications, bed rest, or similar activities that can be
initiated without a visit to a health care provider is not, by itself,
sufficient to constitute continuing treatment for the purposes ofthis
chapter.

The term “inpatient care” is the care of a patient in a hospital, hospice, or
residential medical care facility for the duration of one overnight period or
longer or any subsequent treatment in connection with such inpatient care.

The term “incapacity” means inability to work, attend school, or perform
other regular daily activities due to the serious health condition, treatment
of the serious health condition, or recovery from the serious health
condition,

Conditions for which cosmetic treatments are administered are not serious
health conditions; provided, that procedures related to an individual’s
gender transition or restorative surgery following surgery or treatments for
diseases or injury shall not be considered cosmetic treatments for the
purposesofthis subparagraph.

A serious health condition involving continuing treatment by a health care
provider means any one or more of the following:

(1) _ A period of incapacity of more than three (3) consecutive, full
calendar days, and any subsequent treatment or period of
incapacity relating to the same condition that also involves:

(A) Treatment of two (2) or more times within thirty (30) days
of the first day of incapacity, unless extenuating
circumstances exist, by a health care provider, by a nurse
under direct supervision ofa health care provider, or by a
provider of health care services under orders of, or on
referral by, a health care provider. For the purposes of this
sub-subparagraph, “extenuating circumstances” means
circumstances beyond an individual’s control that prevent
the follow-up visit from occurring as planned by the health
care provider;

(B) The first, or only, in-person treatment visit within ten (10)
days after the first day of incapacity if extenuating
circumstances exist; or

35



@)

G)

@

(C) Treatment by a health care provider on at least one (1)
occasion, which results in a regimen of continuing
treatment under the supervision of the health care provider;

Any period of incapacity or treatment, including prenatal care, for
such incapacity due to a chronic serious health condition. A
chronic serious health condition is one which:

(A) Requires two (2) or more periodic visits annually for
treatment by a health care provider or by a nurse under
direct supervisionof a health care provider;

(B) Continues over an extended period of time, which shall
include recurring episodesof a single underlying condition;
and

(C)_ May cause episodic rather than a continuing period of
incapacity;

A period of incapacity that is permanent or long-term due to a
condition for which treatment may not be effective. The family
member of an eligible individual must be under continuing
supervision of, but need not be receiving active treatment by, a
health care provider; or

Any period of absence to receive multiple treatments (including
any period of recovery from the treatments) by a health care
provider or by a provider of health care services under orders of, or
on referral by, a health care provider, for:

(A) Restorative surgery after an accident or other injury; or

(B) A condition that would likely result in a period of
incapacity of more than three (3) consecutive, full calendar
days in the absence of medical intervention or treatment.

“Wages” — shall have the same meaning as provided in section 1(3) of the District
of Columbia Unemployment Compensation Act, approved August 28, 1935 (49
Stat. 946; D.C. Official Code § 51-101(3)); provided, that the term “wages” also
includes self-employment income earned byaself-employed individual who has
opted into the paid-leave program established pursuant to this chapter.

“Weekly benefit amount” — means the amount calculated using the procedure
described in subsection 3503.1(b).
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“Workweek” — means the number of days within a calendar week provided by
the indication made pursuant to subsection 3506.5(b).
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Governmentofthe District of Columbia
Office of the Chief Financial Officer
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Jeffrey S. Dewitt
Chief Financial Officer

MEMORANDUM

TO: The Honorable Phil Mendelson
Chairman, Council of the District of Columbia

FROM: JeffreyS,Dewitt { Jud
Chief Financial Officer id

DATE: November20, 2019

SUBJECT: Fiscal Impact Statement~ Rulemaking for Paid Family Leave Benefits
Approval Resolution of 2019

REFERENCE: Draft resolution provided to the Office ofRevenue Analysis on
November 15, 2019
 

Conclusion

Funds are sufficient in the fiscal year 2020 through fiscal year 2023 budget and financial plan to
plement the resolution.

 

Background

The resolution approves proposed rulemaking’ to administer the benefit provisions of the District's
Universal Paid Leave Program. The rules establish specific procedures - including requirements,
timeframes and legal definitions - to apply for and receive paid leave benefits.

Financial Plan Impact

Funds are sufficient in the fiscal year 2020 through fiscal year 2023 budget and financial plan to
implement the resolution. The proposed rules do not significantly change assumptions used to
project costs and revenues for the underlying law.

* The proposed rules include changesmade since they were initially published and made availablefor public
comment in the D.C. Register. Cf 66 DCR 10369 (Aug. 9, 2019),
2 The program was established by the Universal Paid Leave Amendment Actof 2016, effective April 7, 2017
(D.C. Law 21-264; D.C Official Code § 32-541.01 et seq,). The latest information on the Program, which is
being managed by the Department of Employment Services can be found on the DOES website a
‘https://does.dc.gov/page/district-columbia-paid-family-leave(lastaccessedNovember20, 2019).

 

1350 Pennsylvania Avenue, NW, Suite 203, Washington, DC 20004 (202)727-2476
www.cfo.degov



GOVERNMENT OF THE DISTRICT OF COLUMBIA
Office of the Attorney General
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ATTORNEY GENERAL —
KARL A. RACINE [eae aay

Legal Counsel Division

MEMORANDI

 

TO: Gianelle Rivera
Acting Executive Director
Office of Policy and Legislative Affairs

FROM: _ Brian K Flowers
Deputy Attorney General
Legal Counsel Division

DATE: December3, 2019

SUBJECT: Legal Sufficiency Review — Draft “Rulemaking for Paid Family Leave
Benefits Approval Resolution of 2019”
(AR-18-134 1)
 

This is toCertify that this oftice has reviewed the above-
referenced draft legislation and found it to be legally sufficient. If you have any questions
in this regard, please do not hesitate to call me at 724-5524.

  

DeKf.>
Brian K. Flowers


